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EN THE UNITED STATES COURT OF APPEALS 
HOR THeeVinth CLRCULT 


WINSTON BRYANT McCONNEY, 
Appellant, 
v. NO, 22722 
UNITED STATES OF AMERICA, 
Appellee. 
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BRIEF OF THE APPELLEE 
aL 
ISSUES PRESENTED FOR REVIEW 

Poeermom> Dresenus Tour issues for review. Grey 
Neve properly be stated as follows: 

i bid thew District Court commit reversible 
Cieor by abusing its discretion in denying appellant's 
motion for another continuance, made on the morning 
©f trial and baseG upon the previously known absence 
Sem. Ormant, in tignt of the Government's compliance 
Mmeeoeene appellant's request for his presence and With 
iedemuerms Of the Court's orders with respect to same 
eqemvec Court's achitting into evidence the hearsay 


statement of the allegedly desired witness which 


consisted of the testimony appellant hoped to have him 
give? 

2, Semi tne Diserirct Court commit reversipre 
error by the questions it asked the witnesses? 

Pee Weta isurice Coury commit error in 
admitting, into evidence a statement made by appellant's 
co-defendant in the course of committing the crime 
charged and/or testimony of a statement made by the 
informant offered and admitted solely to impeach his 
hearsay statement offered by appellant and admitted 
into evidence? 

Wwe Dees Title 26, United States Code, Section 
4705(a) violate the Fifth Amendment privilege against 


self-incrimination? 


It 


STATEMENT OF THE CASE 


Nature of the Case, Course of Proceedings and Disposition: 
On November 16, 1966, appellant and Paul McAlee 

Pere Vointily indicted for violation of 26 U.S.C. 

u7o5(a) (unlawful sale of heroin). Appellant became 

a Aeeivel/ fae, 90:15-16; 5216-20) and accord@mely, 

McAlee was tried separately by a jury and convicted 

Sreoomuary 13, 1957. Appellant's first jury trial 

commenced or July e+, 1957. A mistrial was declared 

the following day due to a juror's disability. Tne 

Mext Gay the case was set for trial October 9, 1967. 

Moecieat cate the tr#al wes continued to October 16, 1967, 

ememol) that Gave continued asain for trial to October 23, 

1957, when the second jury trial commenced and the 

derendant was found gpuilty the following day. On 

November 144, 1957, he was sentenced to the minimum 

Mera tor nis violation of said statute He has been 


ee V@eerty On hona pending this appeal. 


Reporter's Transcript (R.T.) 190:15-16; 5:18-20. 


2/ 

26 U.S.C. 7237(a) provides for a minimum mandatory 
term of five years in prison. Appellant was also fined 
$1.00. 


Pad 
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Statement of Facts :3/ 

On October 14, 1957, in Berkeley, California, 
a Federal Bureau of Narcotics Agent, Stephen Chesley, 
acting undercover, went to the oe of Mr. Jesse 
Coy, a Government informant, where he met and 
@enferred with Mr. Coy in the living room (R.T. 37:10 - 
N1:11). The appellant and Paul McAlee were already 
in the pathroom. McAlee exited the bathroom, entered 
Gmeeovivay Leading to the living room, appeared there, 
stated to the Agent and Mr. Coy, "We are ready, get 
the money." and returned to the bathroom (R.T, 41:15 - 
HO:21; 4432-9; 66:1-11). The Agent then transferred 
6450.00 of official funds to Mr. Coy and they both 
proceeded to the bathroom (R.T. 44:12~-24) about twenty- 
five feet away (R.7T. 45:13-21; 46:22 to 47:3) where 
Chesley found the bathroom door open (R.T. 45:22-241}. 
He Stood on the threshold of the bathroom directly 
behind Mr. Coy and observed appellant standing by the 
toilet and McAlee seated to the right on the bathtuo 
e505 —- 5306). cAppellant said, "there it is." 


(Be 5339-13) Onea chair im the bathroom facing the 


Tne facts on appeal are viewed in the light most 
favorable to the ee Milter and paveeRe Ve 


Min ee te ca ne She Nr A 
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appellant, its back to McAlee, was a quantity of a 
White powdery substance resting on a paper tablet 
Wot, 53-22 = 54:10). Mr. Coy started to hand the 
money to McAlee but appellant snatched it out of both 
of their hands and proceeded to count it (R.T. 55:5-25). 
Mr. Coy then retrieved the powder and turned around 
@avine it to the Agent (R:T. 56:20~21}. Appellant, 
followed by McAlee, then exited the bathroom, appellant 
stating that he would meet the Agent later (R.T, 
57:2-20). The white powrder was subsequently chemically 
Pralyzed and found to be heroin (R.T. 17:22 - 31:12; 
62:12-23). No official order form was transferred or 
Gisepiayed by orf" to any of tne parties’ to this trans- 
Memon (R.T. 62:4-11). 

At McAlee's trial in mid-January, 1967, the 
Government had Mr. Coy present for call as a witness 
Piomies testified (R¥T. 158219 to 15927; 170:12 to 
nena). 

In early March, 1967, approximately two weeks 
after he plead not- guilty, the appellant, in company 
Sem-ome Of his fr#ends, met Mr. Coy on a street corner 
in Berkeley and told Coy that he wanted him to go to 
the appellant's lawyer's office and give a statement 


that Agent Chesley was not in the bathroom and did not 


- 5 - 


see the alleged transaction (R.T. 201:5-14). Mr. Coy 
went to the office, and, with appellant waiting out- 
side in the reception room (R,T. 124:8-11; 198:17-25), 
was tape-recorded by appellant's attorneys (Rug 
iemioeto 1ies20). They.elicited from him the state- 
ment appellant McConney had asked for (R.T. 117:14 . 
116:15). They did not ask what Mr. Coy himself had 
Geeetved in the bathroom (R.T, 132:5-17; 159:8 to 
169:3). 

On fori) 25, 2906/, trielodate was set for 
ites, 1907. Four days prior to trial appellant's 
Sm orney 2utemoted to have their private investigator 
serve a subpoena on Mr. Coy who refused service (Op. Br. 
Pome £-2, 11. 5-6). The Assistant United States Attorney 
assigned to try the case was contacted by appellant's 
trial counsel and, DY (ueielimeacrecnent, mirstreteereced 
temcouve Mr, Coy With a subpoena, which he refused 
(Gem Pe. Appewi-2, 12. ai9-2').. 28-29), and. thenphad 
Mr. Coy arrested by federal agents as a material witness 
on a warrant authorized by the Government and filed 
the next day (Op. Br. App. B-l and B-2). At the 
July 2/1, 1957 trial, Mr. Coy appeared at liberty on 
bail and available for testimony as a defense witness 


ero. oe ee Onto pw tt, Js 5). When a mistiial, 


Be 


due to a juror's disqualification (Op. Br. App. C, 
par. 2), was declared, the trial judge ordered that 
mowecoy remain av“liverty “On the™bail previously set, 
directed him to appear at 8:00 A.M, at the Berkeley 
Polree Peparivment On the morning; of the next trial 
Gate, which was to be set, pursuant to notification 
tO him by the Government of the new trial date. No 
objection to this procedure was made by appellant's 
counsel (Ibid). 

The next day, trial was set for October 9, 1967. 
On October 2, 1957, Mr. Coy telephoned and was advised 
of tne October ° trial date and stated that he would 
present himself as directed. He failed to appear on 
that date Grn. 135-7) and a warrant for his arrest 
Wee vesued (Op. Br. App. A-3, 11. 7-8). A@cordingly, 
the case was continued to October 16, 1967 and then on 
taeceaate, agcaineto October 23, 1967. 

On October 23, 1967, the morning of trial, 
while the jury panel was waiting, appellant's trial 
counsel requested another continuance on the ground 
that Mr. Coy still could not be found (R.T. 2:14-16). 
fowelWant's trial counsel Stated that it took over e 
month towfind Mr. Coy for the last trial and did not 


allege any factual basis for leads as to finding Mr. Coy 


- [ - 


except that "he continually returns to Berkeley and 

ean be found there when he is there" (R.T. 3:6-8), 

The Government, through the Berkeley Police Department, 
had been trying to locate the witness but had developed 
no leads to indicate where he was (R.T. 4:4-9), 

The Court found that there was no reasonable 
prospect that a third continuance would assure the 
i@eae On of Wir. Coy, that it had been almost a year since 
indictment and ten months since arraignment and accord- 
imely denied the request for another continuance 
(R.T. 5:18-24; 6:25 to 7:5). However, in denying the 
motion for another continuance, the Court ruled that, 
acne absence of Mr. Coy, it would allow the appellant's 
Mega cOounse| to invroduce as affirmative evidence in 
his case the out-of-court tape-recorded statement they 
elicited from Mr. Coy (R.T. 6:9-e4). The Government 
Staved that it had no objection to this statement 
being so introduced into evidence by the defendant 
(R.T. 4:9-17). The defendant's theory supporting its 
Semissibility was that it was a statement made against 
"nenal interest" (possible perjury) (R.T. 100:9~-10). 
The trial court, "in the interest of justice" (R.%. 
99:18) and "to resolve the doubt in favor of the 


accused" (R.Y. 107:1~-2), admitted into evidence the 


ee 


Dorvi1on Of the statement offered by the defendant into 
evidence (R.T, 102:4 to 103:12), although appellant's 
trial counsel had not had a transcript of the sworn 
testimony, with which the tape-recorded statement 
alvegpeagly conflicted prevared, until almost a month after 
he had elicited the statement from him (R.T, 100:16-17) 
ememaccordingliy was never shown to Mr. Coy prior to 

or at the time of his March 2,1967 statement nor was 
his attention ever directed to his previous sworn 
testimony (R.T. 131:8-23; 132:18-24). Ultimately, the 
Government suggested and moved for admission into 
evidence of the entire statement, which was done 


(ee, 833721). 
Tee 


i 

We have unaertaken a detailed statement of the 
fees solely with respect to appellant's first specifi- 
cation of error since we believe that appellant's 
statement does not accurately state those facts. We 
Subpat that the trial court did not abuse its discretion 
in denying appellant's reavest for a further continuance 
in view of the following facts: the very limited nature 
and scope of the testimony the appellant was hopeful 


of eliciting from Mr. Coy; there was another readily 


~ QO - 


available witness tno the defense made no effort what- 


S@eever to cazis counsel's motion for vet another 
3 ¥ 


° 


Surprised by Mr. Coy's non-appearance; there was no 
reasonable prospect of securing his attendance in the 
Premimave future; the Government was not at fault for 
his non-appearance and had made a reasonable effort 
memiocace him.  Furcvcher, it, is submitted that the 
trial judge's liberal ruling admitting the absent 
out-of-court statement into evidence amply protected 
Gefendant's rignts. 


1, At the outset, it must be observed that the 


Weoeiopctul of eliciting from Mr. Coy was virtually 
myopic: that Agent Chesley did not assume a vantage 
Meme from whieh he could see wnat appellant did in the 
bathroom with the heroin. It pointedly avoided any 
G@emercace TOethe operative facts of the alleged trans- 
aeot0n, 14.€., what Mr. Coy may have himself seen and 
ieee ep peliicutsdoscthere where the tllicit sale took 
place. The proposed testimony of the absent witness 
did not bear in any sense upon entrapment, no claim of 
entrapment was ever made by the appellant nor do any 


facts appear in the record suggesting same. Moreover, 


Cue 


en whe nerrow issue of the agent's vantage point, 
Gefense counsel never made any motion for the production 
@ewa Second witness to the transaction other than 

Mr. Coy, who was readily available and who had observed 
eile teat took place: Paul McAlee, the already 

eonvicted co-defendant. The Government had issued a 
writ of habeas corpus ad testificandum for McAlee for 
the July 25, 1967 trial. No motion was ever made by 
Semetnice counsel for Peete clon on this or any other 
Suen writ. 

Comm LOIS apparent from CSefendant's trialm@ounsel's 
affidavit (Op. Br. App. A-3), prepared four days prior 
“encrcial to support has motion for anotner«continuance, 
that he knew that Mr. Coy had failed to appear for trial 
on October 9, 1967, two weeks previously (Ibid, 6-7), 
ana accordingly could not have been genuinely surprised 
by his non-appearance on the morning of October 23, 
1967, when, with the jury panel waiting, he made his 
mecioneior a furether contimuance. 

5. wWappellane states tnat his trial counsel 
represented that Mr. Coy could be found within thirty 
days (Op. Br. ix:14). To the contrary, no time was 
avereG and no factual basis was alleged by his counsel 


fo indicate that there was even such a probability. 


Trial counsel simply admitted that "it took over a 
moneh to find him last time" (for the July 25, 1967 
[ery rial) (R.T. 3:1-3). 

4. 6Appellant asserts that the failure of 
appearance of the witness was the fault of the prose- 
Peeron (0p. Br. 5312-13), attributable to its 
negligence (Op. Br. 7:17-18) and that the Government 
Penderee vhne derendant's efforts to locate him 
(Op. Br. 7:25). | 

It is "abundantly clear that the Government is 
not the guarantor of a special emoloyee's appearance 
at trial." United States v. White, 324 F.2d 814 (2nd 
Cir. 1963). Mec norOnaliy, wlis record establisnes sma 
the Government amply met its burden of a "good faith 
reasonable effort" (Tapia-Corona v. United States, 
369 F.24 366 (9th Cir. 1966)) to have the witness 
present. Tne record demonstrates that the Government 
never attenpted to conceal the witness, and ainply 
complied with both the appellant's requests for him 
ana tne Court's orders for his attendance. 

At defendant McAlee's trial, the Government 
produced Mr. Coy for call as a witness and he testified 
fully as to the details of the heroin sale. 


In late July, 1967, preparatory to appellant's 


aa ge 


first trial when the appellant was unable to serve him 
with a subpoena, the Government complied with appellant's 
Pequest to serve its own subpoena, and when that failed, 
m7 Circumstances which indicated that the witness was 
being recalcitrant to both parties, the Government 
again, by agreement with appellant's counsel, authorized 
and filed a material witness warrant against him, had 
Peibjecietested and had him present in Court on July 25, 
1967 for testimony. When this trial was aborted by 
Seuecerie| Lor a reason wholly imdependent of Mr. Coy, 
ieee Court ordered Mr. Coy to continue on his bail 

Geen er hissconvenience, to report for the next trial 
Pemeene  berkete,y Police Department... To this, defendant's 
counsel made no objection. When Mr. Coy contacted 

the Government on October 2, 1967, they advised him 

of the October 9, 1967 trial date and he stated he 
would be there. When he failed to appear, a new 
warrant was authorized. Between October 9 and 

October 23, 1967, the Berkeley Police Department, being 
the agency to which the Court had directed the witness 
to report, the general police agency of defendant's 


C2 I ) ° % Ae, * po eS 
Phiadoe 7, themacency which had participated in 


oe 


a Coy resided in Berkeley at the time of the offense. 
(Rov. 161:2-4) On March 1 an@ 2, 1967, he was found there 
by appellant. According to appellant's trial counsel as 
of July 20, 1967, Mr. Coy was staying in an apartment : 
in Berkeley (Op. Br. App. A-2, 1. 5) and as of October 23, 


JOLY [i ee are re ae te mara ley mG Ne seen be 


euccessiully effecting his arrest on the July, 1967 
maverial Witness warrant, an agency which knew of 
es ACtiVities as an informanto/ iY COOpCracron wWascti 
Meeerval aucnorities, haa searched for him and was 
Gable to locate him or develop any leads as to his 
whereabouts. 

ie cases Civea by appellant are inapposive on 
Wee tacts. They involve denials of motions for 
continuance where the witnesses! wnereabouts were 
known, Scott v. United States, 263 F.2d 398, 4ol 
(5th Cir. 1959); Younge v. Unleccmbcaben, o25 fy) oem 
Mech Cir. 1915), cert. den. 245 U.S. 656 (1917), 
and/or where the defendant was given only one day's 
notice to prepare for trial and subpoena his witnesses, 
Beni v. “United “States, CO F. 801 (3rd "Cir.”1922), 
iwemeades lcd 2 Continuance of Only S@veral hours Yor 
same, United States v. Pate, 345 F.2d 691, 694 (2nd 
Cire 1965). 

Tne facts of the instant case stand in stark 


Cencrast to those of Velarde-Villarreal v. United States, 


») 

of According to appellant's own trial counsel, Officer 
Barons of the Berkeley Police Department apparently 
wes fully acquainted with Mr. Coy's actions as an 
momommemts (Rf. 276:5-173.179:15+21). 


a 


954 F.2d 9 (9th Cir. 1965), not cited by appellant. 
tnere, ioe appellant made out a strong claim of having 
been entraped by the missing informant, the record 
showed that the Government never even attempted to 
a@avise the informant of tne trial although it was in 
periodic contact with him after the offense and the 
record indicated that the Government may have purposely 
mede the informant unavailable for trial by sending 
hee) OUT Of Ghe country. 

5. The appellant attempts to emasculate the 
force and effect of the Court's admitting into evidence 
Mr. Coy's out-of-court statement, which comprisedethe 
precise testimony the defendant desired and expected 
Peon che witness, by stating in his Brief that the 
Geurt bimivec its evidentiary application to simply 

impeachment’ of Mr. Coy's testimony given in the 
earlier trialeof «o-defendant McAlee (Op. Br. x:1-6). 
fais is not true. Tne Government agreed that the 
portion of the statement desired by defendant's counsel 
could be introduced by the defendant as affirmative 
evidence in his case to imoeach Agent Chesley, that is, 
have the same force and effect as if Mr. Coy was 
present at trial ané testified in exact accordance with 


the statement. When the defendant later offered the 


entire statement into evidence, the Government agreed 


SES 


to admit the balance of the statement as its own 
evidence, which was done. 

ine Gefernéant's theory of admissibility was 
that the statement might fall within the "statement 
against penal interest" exception to the hearsay rule. 
It is noteworthy that no known federal case has ever 
permitted such an exception. The Supreme Court in 
Donelly v. United States, 228 U.S. 243, 272-277 (1912), 
G25, 276" (9th Cire 1954)y have held such statements 
imeomiasible in evidence. The weight of authority is 
@eounst their admissibility. Jones v. United States, 
WOOF y2d 134, 136 (Sth Cir. 1968)» Even if analogized 
to statements against proprietary or pecuniary interest, 
we circumstances under which the statement was 
pegeurvecdeby appellant, asewell as the fact that iv was 
Mere sceli-evidentwor apparent that the witness was aware 
that it was against his penal interest (alleged perjury) 
Saeesne reference was made to his prior testimony 
when he gave the taped statement, these circumstances 
womrornaves fully justifrved its exclusion as not having 
been made in trustworthy circumstances. (See, 5 Wigmore 
§ 1457, p. 263, 1964 Supp., pp. 64-65.) 


Finally, appellant asserts that the absence of 


=o) Ca 


im Coy Mecetuded, since the necessary foundation 
eeouveenet therefore bewlaid, proof that Mr. Goy was 
independently dealing, without the knowledge of law 
en Ceeenent, in non-narcotic drugs. It is submitted 
teat this evidence would have been inadmissible, as 
irrelevent, immaterial and improper impeachment even 
mere Coy had personally testified at the trial, 
iempurpesesor thiseproof, according to appellant's 
trial counsel, was to show "inferentially" that Mr. Coy 
participated in the instant sale of heroin as an 
informant so that the attention of law enforcement 
would be diverted from him as a dealer (R.T. 176:21 
$0 177:16), yet defense counsel made no claim of 
emcrapmenteandethesdefendant's testimony belies any 
emch elaimeand further disavowed any»elaim that the 
heroin was supplied by Mr. Coy (R.T. 176:21-22) and 
tave that he ceomnitted ther crime. Accordingly, the 
evidence was irrelevant and immaterial. Alternatively, 
it was offered as impeachment of Mr. Coy's statements 
in evidence (R.T. 180:2-9). But the offer of proof 
consisted solely of alleged acts of misconduct not 
Pesulting im conviction which are not the subject of 


impeachment. 


in any event, the purported proof was directed 
to wholly collateral and tangential issues, and its 
probative value rested upon a series of inferences so 
attentuated that the Court was fully justified in exclud- 
ener i t.. 

tne diseretion of a trial court in denying 
motions for continuances will not be reviewed on appeal 
escent Cieaemabuicce Ole thetediseretion.« Lemens wv. 
Wairted Statesy 3357 F.ed Gio Ger (Siti Cir) L9G je Tt 
is submitted that the trial court's ruling here, deny- 
i@eea MOLiOn, made on the morning of trial, ina case 
which was approaching its anniversary, with no reason- 
aie prospecy of *securing the attendance of the witness 
iewcke soroxinete future, when hiseexpected testimony 
Only concerned the vantage point ef one of the Government's 
Witnesses, in a context which belies any negligence or 
Gelmusieneby the Government with respect to the absence 
of the witness, when there was another witness avail- 
able to the defendant who observed the pertinent matters 
and the defendant made no effort whatsoever to call 
him, and where the Court permitted the introduction 
into evidence of the witness! out-of-court statement 
which comprised the precise testimony the defendant 
wished to produce from the witness if present, was 


entirely proper and the appellant was not prejudiced thereby. 


ale. = 


th Ghee > onmae 
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IEE 

PoPewlame Geocrts aS error the trial judge's 
asking questions of the witnesses and, more particularly, 
alleges that the Court "took over" the cross- 
examination of appellant (Op. Br. meamieO-11) and demon= 
strated a clear partiality to the prosecution (Ibid, 
ee). 

The record discloses that the overwhelming 
majority of the Court's questions were directed solely 
to foundational and preliminary matters. The record 
aiso discloses that, contrary to the appellant's 
statement (Op. Br. 12:17-18), no objection was ever 
Meee Dweavppcliant'sagurial counsel to any of the 


Giese iens, Tne C@fev's cverall conduct of the wrial 


Giz 


em@ieche vigorous assertion by appellant's trial coumsel 
Cress) Ver TOUSsem@rions to the Court belies any wontention 
that counsel was intimidated from making any objection 

TO the Mourt's questions. The record does not support 
appellant's contention that the Court showed any 
Poreelalivy to tne prosecution. For example, the Court 
questioned the Government percipient witness, Agent 
Chesley, as follows concerning payments to Mr. Coy: 


‘heecOuURT: Meourvanswer is you 


ce ng ea a EE ns ST 


don't know or that he was _ n not Ea c 7 


"THE WITNESS: He was not paid. 


"MR. WELLS: Q. He was paid on 
what basis, then? a 


"A, On the basis of expenses incurred. 


_ @. You took his word for the expenses, 
2S Uae 10? 


ers ete ot 


rn re rs a er ye rhe 


VERGE ML TNESS > No, sir. 


lm OUl TOO Vomess athe oni, 


pay he received was for expenses incurred 


by him? 


"VHE WITNESS: Expenses incurred and 
Cnemeswoula propably be a little bit more, 
but as far as actual pay, by paying him $5.00 
GrememOnreo a cay, nO, ib was just -— 


‘ni cOenrs Then will you explain 


sere SR om a et cree pas co eee See pees Smee eae ee . 


"THE WITNESS: Well, if his expenses 
came to, say, $5.00 for telephone calls he 
would probably get $10.00. 


7 COURT: All right... In other 
words, you sweetened his expenses. 


"THE WLTNESS: I would say yes, sir." 
(R.T. 75:23 to 76:20) (Emphasis added.) 


iiecudluscmreve vie ImsurbccLon quoved by the 


appellant (Op. Br. 19:8-14) (the record fails to 


Gisclose that the Judge ever made any comments on the 


evidence), the Court's instructions were virtually 


riddled with admonitions and directives to the jury 


2 On = 


meu vne facts, the evidence, its weight and the 
Mitmesses' credibility were solely for them to deter- 
mine ; 

1. "You are the sole judges of the 
ete ees 29.2.3.) 

2. ‘L must not and do not trespass uvon 
your duty, the duty of determining the facts 
and the credibility of the witnesses." 

Cae eis to-1e). 

3. "You as jurors are the sole judges 
of the credibility of the witnesses and the 
weight their testimony deserves." (R.T. 
223:1-2) 

4, "The jurors are the sole judges of 
UmewCresibi lity Of all the witnesses and vhe 
weight and effect of all the evidence." 

(CREE Ques 2s 
gust as none of the questions by the Court were never 
objected to by the defense, neither were any of the 
Mijiecructions applicable thereto. 

Pie Le rouetioupe@ that the record wholly fails 
m> disclose that the Court's questioning of any witness, 
in light of the nature of questions asked, their equal 
application to Government and defendant, the brevity 


of the Court's questions addressed to the defendant 
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which went solely to developing details of two matters 
eigeady clicited' through trial counsel's questioning 
@nd the instrvetions im the case as taken as a whole, 
that the jury could nave reasonably been influenced 


maereby in the rendering of their, verdict. 


JIE 

Appellant next asserts as error the admission 
into evidence of co-defendant McAlee's statement made 
from the hallway which ran from the bathroom, where the 
appellant was, to the living room, where the Agent and 
Me, Coy were. 

The statment was, "We are ready, get the money." 
(am, OoOril-il) This statement, even if it could 
conceivably be held to be inadmissible hearsay, was 
Decadiy damaging to appellant's case. His own testimony 
Deemer iac Ne Was present at the sale, that he was there 
merely to collect a debt owed to him by McAlee and, in 
effect, that McAlee had told him to come to the apart-~ 
ment to collect the money since McAlee had a deal. 
Bomee (R,T, 181519 to 195:1). Accordingly, MeAlee's 
above quoted statement did not seriously impugn the 
appellant's claimed defense. 

Evol ts sem! veed that a detailed and ample 
foundation was laid to support its admissibility as both 
an adoptive admission and as a statement of an agent. 
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Aceon oeoptave admission, an ample foundation 
Was made in the record to show that the statement was 
made in the presence of the appellant. When Agent 
Chesley initially entered the apartment, the bathroom 
@o0r, Which was immediately to the left of the entrance 
28, 7O:5-5), was closed (Ibia, 20-21), Chesley, 
seated in the living room, heard from the direction of 
the bathroom, about twenty feet away, a door open, 

did not hear it close again, whereupon McAlee 
ammediavely appeared in the hallway entrance to the 
ice: room h.T, (ae5e0; Sied5 - 42:20) endestated, 

"We are ready, get the money.", thereupon returning in 
the direction of the bathroom. When Chesley proceeded 
to the bathroom, the bathroom door was open (R.T. 
45;22-24), the appellant and McAlee inside (R.T. 46:3-6). 
Necordingiy, a su@ficiene foundationwwas Zaid tomsupport 
the admissibility of the statement as having been made 
im the spresence of appellant McConney. 

Again the statement was admissible as one by an 
agent, i.e., by McAlee as an agent of the appellant. 
Here again an ample foundation was laid. Each fact set 
ferth im our statement of facts was proved prior to the 
statement being offered before the jury. In addition, 
it was shown that after the appellant said, in the 


bathroom, “There it is.", the heroin being then on the 
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Bee. Of aychaie which was facing him, Mr. Coy said, 
"Where?", and McAlee responded, "Right there.", 
motioning to the chair (R.T, 53:16-22), whereupon he 
mouehed for its quality (R.T, 54:11-17). ‘The Court 
Medea specific finding that there was a sufficient 
showing of concert of act to justify the admissibility 
of the statement against the appellant (R.T. 60:12-16). 
It is submitted that this finding comported precisely 
with the applicable standard for the admissibility 
Oiesuch statements: 

The test is not whether the defendant's 

connection had by independent evidence 

Deeneproved beyond a reasonable, doubt 

but whether, accepting the independent 

evicdencesececregi bic, che sjucge is satis= 

fied that a prima facia case (one which 

would support a finding) has been made. 

Carbo v. United States, 314 F.2d 718, 737 


(Gea "ir. 1003). cert. den, 365 U.S..861, 
reh, den. 376 U.S. 901. 


Pees lant Nexl aocerus aS error the admission 
into evidence of Agent Chesley's testimony tnat Mr. Coy 
fomaenin on duly 25, 1967, that Coy had lied in his 
Svavement to appellant's attorneys. We submit that 
its admission into evidence was proper. 

Once a declarant's out-of-court statement has 
been admitted into evidence for the truth of the matters 
asserted therein under an exception to the hearsay rule, 
that hearsay statement may be impeached by a subsequent 


hearsay statement by the declarant inconsistent with it. 
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Before the turn of the century, there wasethe 
mule announced for the federal courts. Carver v. 
United States, 164 U.S. 694, 697-698 (1897) [dying 
declaration offered by one party and admitted into 
memecnc@enela: reversible error to exclude from 
ewidenee imconsistent hearsay statements by declerant 
offered to impeach his hearsay statement.] It has 
Been the law in California for over twenty years. 
Beeple ve Collup, 27 Cal.ed 829, 836-837, 167 P.2d 724 
(Cal. Supp. Ct. 1946) [former statement of absent 
Witness offered by one party and admitted into evidence, 
Melis ee nevensi bike exroreto exmcdudesotnerehecaxsay 
statement made subseaquently and offered for impeachment]; 
Am.Cal, Investment Co. v. Sharlyn Estates, Inc., 255 
Gagged 526, 542;,063 Cal. Rotr. 518 (1967) [same]. The 
sale is supported by overwhelming authority. 3 Wigmore, 
Section, 1033,0p. 7L6, ftn. 1; p. 715, ftn. 3 (see cases 
cited). Wigmore himself endorses the rule Ciara, 
accompanying text). The rationale and policy under- 
pinnings of the rule as ellucidated by the aforementioned 
authorities, are sound: Where the hearsay statement 
initially admitted into evidence was made in circumstances 
which did not permit cross-exemination by the opponent, 


and is offered for the truth of the matters asserted 
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therein, the usual foundation requirement that the 
declarant be available to explain the inconsistency 

is dispensed with, as otherwise the hearsay statement 
would be virtually immunized from attack, as no other 
euch evidence is, by precluding the» introduction amnto 
evidence of the most probative evidence impeaching it: 
that at some other time the declarant made another 
statement inconsistent with it and/or admitting its 
falsehood, 

As the trial judge instructed the jury, the sole 
Murpose for which®the second Statement im thesinstent 
case was admitted was for impeachment, and he 
instructed them that was the sole purpose for which 
they could consider it (R.T. 208:4-11, 24-25). The 
bene | cpu te imisteueLions GO thesjury -tosdtsrecara 
ae Stricwen testimony concernins”eireumstances 
surrounding the impeachment were ample and clear 
te) 11413-2823; 218:22-23). 

Appellant cannot now be heard to complain of 
the repeated instructions since he himself asked for 


meen (Rye 223-24). 


a 
26 US OF Oates notmunconstitutional as 
Wiodetine aeritmaAmengment privilege against selif- 
incrimination. 


i _— 


We quote from our Supplemental Memorandum 
filed before this Court in Clinton Johnson v. United | 
States, No. 22,258 (under submission). 


The statute in question makes no informa- 
tional demands upon the appellant or others 
Suitesbar lan Siluawedgeand it acechearsthatethe 
present prosecution is not related to any 
fenuure TO" prev ce iniormatiion. ™ Ine registra- 
tion and taxation provisions of the Act exempt 
anyone who cannot demonstrate that his 
aevivemies areeinefull compliance with local 
and Federal law, and accordingly the required 
mlermaivven Cannot be Classitfmed as emeatinge 
meal ama appreciable hazards of criminal prose-— 
CuUUv TON. 


Ayn @ bikee aieet tans Boreofenarcotleecdrucsmim 
violation of 26 USC §4705(a) is not based upon 
the appellant's failure to fulfill statutory 
Mecuirenent Go provide information. 2/ 


tihewprosiexmibed act is the transTerwof nareevic 
drugs to a person who has not demonstrated his 
Pant right To possession by providing a 
written order form to the seller. It is the 
fpuirchasece and not the seller who is required 59 
Meovigde intrormation to secure the order form: 
Since 26-USC §4705(a@) imposes no informational 
requirement upon a transferor in the appellant's 
peosmtiaonyetherescan be no possibility of self- 
Incieimimat Lon. 
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il 
it is the recipient of the narcotic drugs 
whoells mequiredweto register and pay the 
special tax. 26 USC $4'705(a) and 4705(f). 


Contrast the provisions of 26 USC 4744(a) 
which provide for the criminal prosecution 
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in contrast to the statutes considered 
in Marchetti, Grosso, and Haynes, supra, 26 
registration and payment of the tax only by 
Pemscns ino may CO SO without violating local 
er rederal laws .3/ 


The applicable regulations require any person 
attempting to register to demonstrate that he 

is lawfully quelified to deal in narcotic drugs 47 
Pos I1Mieation upon the wPecistracvion and 

taxing provisions of Sé@cti¥ons #721 and #722 of 
Title 26, United States Code, has been approved 
and indeed commanded by previous judicial 
construction or these Mections. "United States 

v. din Fuey Moy, 241 US 394, 4oe (TI9I6); Martin 


renee ee 


Veit nou ses, 20 Pied 765 (Oth Cir. 1927),8 


The appellant as a transferor of narcotic 
drugs is not required to produce any information 
iveseo Use $705 (a). To the extent that he 
mrenUu be considered Subject to oUner provisions 
Ciecie Act, me 2S not within the class of persons 
entitled to register or pay the special tax 
unless legally qualified under State and Federal 
law. 


5 

3/ The order forms required by §4705{a) are only 
avetlaole CO persons who have registered and 
paid the special tax. 
Comse 05 (i), 


mM 
Pom@pn 151223, 151,24. 
By a lengthy and well reasoned opinion in the only case 
Beciged Since those cited by appellant, the Second Cireuit 
has recently sustained the instant statute against 
precisely the attack made by appellant here. Minor v. 


United States, 398 F.2d 511 (2nd Cir. 1968). 
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Soe . 


IV 
CONCLUSION 


WemtcCspectiully submit that the conviction 


should be affirmed. 


Respectfully submitted, 
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